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Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-16 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claim 1 1 of copending 
Application No. 1 1/229,839 in view of Davies. Claim 1 1 of copending Application No. 
1 1/229,839 is silent, concerning, inter alia, upper and lower sash frame members and a 
pair of opposed side frame members. 

However, Davies discloses a frame assembly for a window or patio door, the 
frame assembly comprising: a) an integrally molded unitary master frame 10 including 
upper and lower horizontal master frame members 15 and 16, and opposed first and 
second vertical jamb members 13 and 14 extending between the upper and lower 
horizontal master frame members; and b) an integrally molded unitary sash frame 12 
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slidably mounted within the master frame, the sash frame including upper and lower 
horizontal sash frame members 46 and 47, and a pair of opposed side members 1 1 and 
45 extending vertically between the upper and lower horizontal sash frame members, a 
mullion 33 having glazing support details 39, screen support details 63, projections 23 
and channels 54, 44, 56, a first sash frame interlacing configuration 78, a first cavity (not 
numbered, but shown in figure 2 above the sliding sash frame 12 where the reference 
character 77 is located) which traverses the mullion as shown in figure 6, a shoulder 
defined by the cut 78B as shown in figure 6, a second sash frame interlacing 
configuration 23 as shown in figure 2, a glider element 74. 

It would have been obvious to one of ordinary skill in the art to provide claim 1 1 
of copending Application No. 1 1/229,839 with a sash frame having lower sash frame 
members and a pair of opposed side frame members, a mullion, a sash frame 
interlacing configurations, and glider elements, as taught by Davies, to enable the sash 
frame to hold a pane of glass, to improve the strength of the master frame, to enable a 
user to remove the sash frame, and to enable the sash frame to slide easily between 
opened and closed position, respectively. 

This is a provisional obviousness-type double patenting rejection. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 1 is rejected under 35 U.S.C. 102(b) as being clearly anticipated by 
Arbetter (US 5189841). 

Claim 17 is rejected under 35 U.S.C. 102(b) as being anticipated by Arbetter. 
Arbetter discloses a frame assembly comprising: 

a) an integrally moulded unitary master frame 60 including upper and lower 
horizontal master frame members 65, 67, and opposed first and second vertical jamb 
members 61 , 63 extending between the upper and lower horizontal master frame 
members; 

b) an integrally moulded unitary sash frame 140 slidably mounted within the 
master frame, the sash frame including upper and lower horizontal sash frame 
members 141, 147, and a pair of opposed side members 143, 145 extending vertically 
between the upper and lower horizontal sash frame members, the sash frame being 
slidable between open and closed positions within the master frame; and 

c) seal support elements 70 integrally moulded with the master frame for 
securing seals to the master frame, the seals adapted to engage the sash frame for 
inhibiting penetration of fluid from the an exterior environment to the an interior 
environment when the sash frame is in the closed position. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Davies (US 5280686) in view of Kownacki et al. (US 6749797). Davies discloses a 
frame assembly comprising: a) a unitary master frame 10 including upper and lower 
horizontal master frame members 15 and 16, and opposed first and second vertical 
jamb members 13 and 14 extending between the upper and lower horizontal master 
frame members; and b) a unitary sash frame 12 slidably mounted within the master 
frame, the sash frame including upper and lower horizontal sash frame members 46 
and 47, and a pair of opposed side members 44 and 45 extending vertically between 
the upper and lower horizontal sash frame members, a mullion 33 having glazing 
support details 39, screen support details 63, projections 23 and channels 54, 55, 56, a 
first sash frame interlacing configuration (not numbered, but comprising the portion of 
the master frame 1 0 which is removed for the installation of element 78), a first cavity 
(not numbered, but shown in figure 2 above the sliding sash frame 12 where the 
reference character 77 is located) which traverses the mullion as shown in figure 6 and 
is open towards the lower horizontal master frame member as shown in figure 4, a 
shoulder defined by the cut 78B as shown in figure 6, a second sash frame interlacing 
configuration (not shown but comprising the portion of the guide 24 which is cut out for 
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the insertion of element 78 when the master frame is inverted), a glider element 74. 
Davies is silent concerning a one-piece unitary master and sash frames. 

However, Kownacki et al. discloses a method of making a master frame and a 
sash frame of a window comprising integrally molding the master frame 30 and the sash 
frame 50. 

It would have been obvious to one of ordinary skill in the art to make the frames 
of Davies, using the integrally molding method steps, disclosed by Kownacki et al., to 
avoid water and air penetrating the corner joints and to increase the torsional rigidity of 
the frames. 

Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Japanese Patent Publication 2002-227551 in view of Kownacki et al. Japanese Patent 
Publication 2002-227551 discloses a frame assembly comprising: a) a unitary master 
frame including upper and lower horizontal master frame members 10 and 40, and 
opposed first 20 and second 30 vertical jamb members extending between the upper 
and lower horizontal master frame members; b) a unitary sash frame 50 slidably 
mounted within the master frame, the sash frame including upper and lower horizontal 
sash frame members 51 and 55, and a pair of opposed side members 52 and 53 
extending vertically between the upper and lower horizontal sash frame members, the 
sash frame being slidable between open and closed positions within the master frame; 
and c) seat support elements 13a integrally molded with the master frame for securing 
seals 14a to the master frame, the seals adapted to engage the sash frame for inhibiting 
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penetration of fluid from the exterior environment to the interior environment when the 
sash frame is in the closed position. It appears that Japanese Patent Publication 2002- 
227551 is silent concerning one-piece unitary master and sash frames. 

However, Kownacki et al. discloses a method of making a master frame and a 
sash frame of a window comprising integrally molding the master frame 30 and the sash 
frame 50. 

It would have been obvious to one of ordinary skill in the art to make the frames 
of Japanese Patent Publication 2002-227551, using the integrally molding method 
steps, disclosed by Kownacki et al., to avoid water and air penetrating the corner joints 
and to increase the torsional rigidity of the frames. 

Claims 21-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Japanese Patent Publication 2002-227551 in view of Kownacki et al. Japanese Patent 
Publication 2002-227551 discloses a frame assembly comprising: (a) a unitary master 
flame including upper and lower horizontal master flame members 10 and 40, and 
opposed first 20 and second 30 vertical jamb members extending between the upper 
and lower horizontal master frame members; b) a unitary sash frame 50 slidably 
mounted within the master frame and movable between open and closed positions, the 
sash frame including upper and lower horizontal sash frame members 51 and 55, and a 
pair of opposed side members 52 and 53 extending vertically between the upper and 
lower horizontal sash flame members; (c) at least one fluid penetration flow path (not 
numbered, but shown between the rail 53 and the mullion 63 as shown in figures 2 and 
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6) extending between the external and internal environments through the frame 
assembly when the sash frame is in the closed position; and (d) a weather buffering 
mechanism provided in the at least one fluid penetration flow path and adapted to inhibit 
the penetration of fluid from the exterior environment to the interior environment along 
the fluid penetration flow path, the weather buffering mechanism including a weather 
buffering chamber (not numbered, but shown in figure 6 between the rail 53 and the 
mullion 63) disposed in the at least one fluid penetration flow path and extending 
between an exterior seal (not numbered, but shown on the right hand side of figure 6 as 
the angled surfaces of the rail 53 and the mullion) disposed upstream of the buffering 
chamber and an interior seal 66 disposed downstream of the buffering chamber, an 
exterior drain 15, wherein the weather buffering mechanism further comprises an air 
reservoir (not numbered, but shown in figure 5 as the volume of air defined by the U- 
shaped portion of the mullion 63) substantially separated from the buffering chamber by 
a cover member 71 , the cover member comprising apertures (not numbered, but shown 
in figure 6 between each element 71 of the cover member 71) therethrough, the air 
reservoir in fluid communication with the buffering chamber through the apertures to 
provide a source of generally dry air to be drawn into the buffering chamber. It appears 
that Japanese Patent Publication 2002-227551 is silent concerning one-piece unitary 
master and sash frames. 

However, Kownacki et al. discloses a method of making a master frame and a 
sash frame of a window comprising integrally molding the master frame 30 and the sash 
frame 50. 
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It would have been obvious to one of ordinary skill in the art to make the frames 
of Japanese Patent Publication 2002-227551, using the integrally molding method 
steps, disclosed by Kownacki et al., to avoid water and air penetrating the corner joints 
and to increase the torsional rigidity of the frames. 

Response to Arguments 

Applicant's arguments filed January 10, 2008 have been fully considered but they 
are not persuasive. 

Regarding the applicant's comments concerning Arbetter, the examiner 
respectfully disagrees. Arbetter clearly discloses that the sashes 62 and 64 are slidably 
mounted within the frame 60 via the interaction of the flanges 155, 157 and the tracks 
71 , 73 (see column 7, lines 49-53). The applicant's argument concerning the molded 
sash 140 not possibly being installed in the unitary molded window frame 60 because 
the flanges 1 55 and 1 57 would interfere with the sidewalls of the channels 71 and 73 is 
not persuasive. Each pair of the flanges 1 55 and 1 57 would fit in a respective channel 
71, 73, i.e., between the sidewalls of the respective channel, and thus would not 
interfere with the sidewalls of the channels. The applicant's argument that the sashes 
62 and 64 could not be installed in the frame 60 is not persuasive since the sashes 
could be installed in a manner as shown in figure 6 of U.S. Patent No. 5,065,544 to 
Martin. Finally, the flange 70 of the frame 60 could clearly support a seal which would 
face toward the channel 73 so as to engage the sashes mounted in said channel. 
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The applicant's comments concerning Kownacki et al. are not persuasive 
because Kownacki was filed February 6, 2002 by another before the effective filing date 
of the present application. Thus, Kownacki et al. qualifies as prior art under 35 USC 
102(e). The applicant's assertion that there is no evidence that one skilled in the art 
would have any expectation of success is not persuasive because KSR forecloses the 
argument that a specific teaching, suggestion, or motivation is required to support a 
finding of obviousness. Moreover, one of ordinary skill in the art would have an 
expectation of success since Kownacki et al. discloses the ejection of hollow chambers 
42 from a mold. Thus, the hollow chambers of Davies could also be ejected from a 
mold. 

With respect to the applicant's comments concerning Japanese reference 2002- 
227551 , the applicant's attention is directed to US Patent Application Publication No. 
2003/0177699. 

Finally, the filing of the terminal disclaimer on September 26, 2007 is noted and it 
will be considered in due course. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 

shortened statutory period will expire on the date the advisory action is mailed, and any 

extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 

the advisory action. In no event, however, will the statutory period for reply expire later 

than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gregory J. Strimbu whose telephone number is 571- 

272- 6836. The examiner can normally be reached on Monday through Friday 8:00 to 
4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Katherine Mitchell can be reached on 571-272-7069. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Gregory J. Strimbu/ 

Primary Examiner, Art Unit 3634 



